
The Michigan

J O U R N A L

Volume 37
Issue  2

Summer 2017

Published by THE BUSINESS LAW SECTION, State Bar of Michigan

Business Law
C O N T E N T S
Section Matters
From the Desk of the Chairperson 1
Officers and Council Members 2
Committees and Directorships 3

Columns
Taking Care of Business 

Julia Dale  5
Tax Matters: Collection Update

Eric M. Nemeth 7
Technology Corner: Data Breach and Cyber Incident Response Planning 

Michael S. Khoury, Martin B. Robins, Kimberly Dempsey Booher, 
and Geoffrey M. Goodale 8

In-House Insight: Expat Lessons: From Muskegon to China (and Back) 
 Matthew J. Nolan  11

Articles
In My Defense: The Author on the 25th Anniversary of the Michigan Sales 

Representative Commission Act
 Dave Honigman and Jordan B. Segal 14
Business Lawyers—What's New in Health Care Law?
  Theresamarie Mantese, Douglas L. Toering, and Fatima Bolyea 28
Sixth Circuit Court of Appeals Holds That a Perfected Assignment of Rents 

Enforced Pre-Petition Excludes Such Rents from Being Property 
of the Bankruptcy Estate
Judith Greenstone Miller and Paul R. Hage 37

Case Digests 42
Index of Articles 44
ICLE Resources for Business Lawyers 48



14

“[T]the Court examines first the language of 
the statute. In this regard, the Court finds this 
statute to be one of the most haphazardly and 

inartfully drafted pieces of legislation that it has 
ever been called upon to review.”2

It has been said that an actor should never 
read his own reviews. Indeed, nobody likes 
to be criticized; least of all by a jurist of Judge 
Gerald Rosen’s stature. In his ruling in Ken-
neth Henes Special Projects Procurement, Mktg 
v Continental Biomass Indus, Judge Rosen 
described the Michigan Sales Representative 
Commission Act (the “MSRCA”)3 as “hap-
hazardly and inartfully drafted,” and he sug-
gests that the Legislature revisit the statute to 
cure the interpretive difficulties he confront-
ed. As the law’s primary sponsor and author 
(albeit subject to editing by my Senate and 
House colleagues and the Governor), I took 
his comment on the chin—as an actor might 
do upon reading a bad review of his perfor-
mance in a play. Yet now, twenty-five years 
since its passage, a review of the decisions 
both in Michigan and elsewhere regarding 
the MSRCA (and its analogs) show that Judge 
Rosen’s concerns proved to be largely unnec-
essary. As intended, the MSRCA has promot-
ed the necessity for parties of commissions 
contracts to be bound, notwithstanding the 
many incentives to dishonor such obligations 
and has been a valuable protection to ensure 
timely payment to sales representatives, who 
are often at a practical disadvantage in dis-
putes with principals. 

This article will review the construc-
tion and interpretation of the MSRCA and 
take stock of how the law, now twenty-five 
years old, measures up to the author’s, the 
Michigan Legislature’s, and the Governor’s 
original intentions. It will discuss Michigan 
courts’ evolving interpretation of the MSRCA 
with regard to: (1) the enhanced damages 
and fee shifting provisions; (2) whether the 
principal’s conduct must be in bad faith, or 

merely “intentional” to trigger the statute’s 
enhanced damages/penalty provision; (3) 
whether the law applies to out-of-state princi-
pals who have sales representatives in Michi-
gan; (4) the types of transactions to which the 
MSRCA applies; and (5) the MSRCA’s anti-
waiver provision. Finally, this article will 
review Judge Rosen’s criticisms, and will 
argue that the courts have overwhelmingly 
interpreted the law as its creators intended. 

The Michigan Sales 
Representative Commission Act: 
Purposes and Principles 

Compensation and Deterrence
The law itself is quite simple: a principal 
must pay his sales representatives all com-
missions due at the time of termination of 
the sales commission agreement or thereafter 
within 45 days of when such commissions 
become due. If the principal intentionally 
fails to do so, he is liable for the actual dam-
ages, plus a penalty equal to two times the 
amount of the unpaid commissions (up to a 
cap of $100,000) and reasonable attorneys’ 
fees and court costs.

The primary feature of the law is its en-
hanced damages and fee provision.4 Simply 
put: ordinary contract damages do not fully 
compensate a sales representative when a 
principal has broken his promise to pay a 
commission. Ordinary contract damages are 
inadequate in this context because prosecut-
ing commission claims can be uniquely dif-
ficult. 

In the sales commission context, post-
termination sales enjoyed by a principal are 
frequently procured by a former sales rep-
resentative before termination. Sales rep-
resentatives are often entitled to product 
commissions over the life of a sales contract 
and commissions on those sales often extend 
beyond the life of the commission contract. 
These post-contract termination sales are fre-
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quently difficult to unearth or establish ex-
cept through discovery. 

Without enhanced penalties for conceal-
ing these commissions, the utilitarian cal-
culus favors promise breaking and conceal-
ment of the contract breach. If principals pay 
the commissions they wrongfully retain only 
when they are caught, and keep the proceeds 
the rest of the time, then principals have a 
perverse incentive to wrongfully retain com-
missions. Similarly, if victims recoup only the 
ordinary contract damages (i.e. the amount of 
the commissions due, and no more) and face 
the burdens and uncertainties of the legal 
process plus the costs of their own counsel, 
then victory will not make them whole. The 
shortfall may mean that victims will not vig-
orously investigate and litigate. As Judge 
Posner noted: “[i]f, because of concealabil-
ity, the probability of being punished for a 
particular…violation is less than unity, the 
prospective violator will discount (i.e. multi-
ply) the punishment cost by that probability 
in determining the expected punishment cost 
for the violation.”5 Thus, enhanced statutory 
damages and fee shifting are critical to pro-
duce proper incentives. 

Because of the concealability of future 
commissions, the likely cost for not disclos-
ing and paying commissions is severely dis-
counted in favor of the unscrupulous princi-
pal. Thus, civil suits may be deterred where 
an aggrieved plaintiff must invest a great deal 
of time and money to prove his claim and the 
financial reward for successful prosecution 
of the claim is not sufficiently large. No ra-
tional prospective plaintiff would invest in 
prosecuting a suit, if the expected costs (in-
cluding financial costs, opportunity costs, 
and the distraction and diversion of time and 
emotional resources) exceed the anticipated 
recovery. In other words, justice is a mirage 
if civil remedies do not take into account the 
costs of and obstacles to seeking relief.

The Sanctity of Promise and Equality Before 
the Law
Public purposes are served by statutes like 
the MSRCA, and litigation to enforce those 
statutes uphold the sanctity of promise keep-
ing. Viable free markets and the culture of 
voluntary exchange are based on widely 
shared expectations that promises can be 
relied on and, when broken, the state will 
umpire disputes and enforce promises. In 
addition to the sanctity of promise keeping, 
another public purpose which undergirds the 

enhanced damages remedy and is served by 
the MSCRA is the principle that the rich and 
the poor are equal in the eyes of the law and 
ought to have an equal opportunity to seek 
legal redress. The double damages $100,000 
maximum remedy, along with the statute’s 
fee shifting provision, express the State’s 
commitment to the principle that wealthier 
and more powerful parties to contracts will 
be held to account for their promises to the 
relatively weaker parties to contracts.

Even though society’s faith in the integ-
rity of free markets and the system of volun-
tary exchange may be seriously damaged by 
the cumulative injury wrought by rampant 
promise breaking by more powerful and 
wealthy parties to contracts, the damages to 
an individual victim of such promise break-
ing is frequently too small to warrant hiring 
an attorney to sue on the victim’s behalf. 
There can be no free market if only wealthy 
victims of promise breaking have access to 
the courts to obtain relief. Enhanced dam-
ages and fee shifting not only encourage the 
enforcement of promise keeping in a general 
sense, but are often necessary to permit or-
dinary people to have any access to the ma-
chinery of the State that enforces promise 
keeping in commercial trade.

Work compensated by commission for a 
profitable outcome rather than payment for 
time spent without regard to the outcome is, 
by definition, compensation deferred until 
the outcome manifests itself days, months 
and sometimes years after the work is per-
formed. Sales representatives frequently 
cultivate sales over months and years, travel 
large distances to cultivate potential custom-
ers, incur entertainment expenses, invest in 
samples, models, demonstrations, and mar-
keting materials, and painstakingly build re-
lationships for the benefit of their principals. 
These and other investments, including ad-
ministrative overhead (copying, telephones, 
computers, and the like) are costs that sales 
representatives are frequently required to 
pay out of pocket. These large, sunk costs 
make a sales representative inherently vul-
nerable to extortionate demands by princi-
pals who refuse to pay commissions even 
though the principal knows that the com-
missions have been earned and should right-
fully be paid. Faced with the total loss of a 
large investment the sales representative has 
made over a long period of time in the form 
of unpaid commissions and a recalcitrant ex- 
principal, the cessation of at least one stream 
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of future income from at least one principal 
(or many principals in the case of a retiring 
sales representative), principals frequently 
withhold commissions they know are earned 
and due to induce sales representatives to ac-
cept a distressed settlement or, especially in 
the case of a vulnerable sales representative 
with modest resources who is owed a rela-
tively small amount of money relative to the 
cost of litigation, even to forego remunera-
tion entirely. To avoid paying commissions, 
principals have a financial incentive to com-
mit opportunistic terminations of sales rep-
resentatives just prior to the consummation 
of sales procured by the sales representative. 

Clarity of Draftsmanship
If the meanings of contract terms are clear, 
parties need consume few resources to adju-
dicate their meaning. On the other hand, if 
the meanings of contract terms are ambigu-
ous, parties must consume a great deal of 
resources to establish their meaning. A con-
tracting party with modest resources is less 
able to afford protracted litigation involv-
ing a contract with ambiguous terms than 
a wealthy party. Indeed, the weaker party 
may only be able to afford to enforce a con-
tract whose terms are clear. In many cases, 
principals bully sales representatives into 
accepting less money than they are entitled 
to, because sales representatives often can 
ill-afford to pursue protracted litigation. 
Principals are usually the primary drafters of 
sales commission agreements and they usu-
ally possess superior resources relative to 
sales representatives. In the absence of mul-
tiple damages and fee shifting, principals are 
therefore incentivized to draft agreements 
with ambiguous terms, because ambiguity 
favors the more powerful party to a bargain. 
If litigation becomes mired in a swamp of 
warring interpretations of multiple, fuzzy 
contract terms dictating, for example, when 
sales commissions are due, the amount of the 
sales commissions, whether the agreement 
provides for the payment of a “commission” 
at all, or whether there is even an enforce-
able contract, summary disposition is not 
available. In that event, parties—usually the 
sales representative—who cannot afford to 
consume substantial resources to adjudicate 
those issues are at a disadvantage.

Multiple damages and fee shifting change 
that calculus. Their presence incentivizes the 
drafting party to be clear about when com-
missions are due and how they are calculat-

ed. Because double damages and fee shifting 
empower sales representatives to enforce 
promises and they raise the costs of promise 
breaking by principals, that motivates princi-
pals to state the terms of their promises with 
clarity. It is no wonder that passage of the 
MSRCA led to the publication of advice by 
corporate law firms to avoid vague commis-
sion agreements. In one case, a law firm ad-
vised its clients that “[t]he bottom-line is that 
such agreements should be as specific as pos-
sible. The more ambiguous an agreement is, 
the more likely it is that the provisions of the 
SRCA—with its harsh remedies—will come 
into play.”6 Indeed, the statute encourages 
principals to express sales representatives’ 
duties and rights with clarity, because am-
biguity opens the door to a double damages 
remedy plus fee shifting whenever a judge or 
jury concludes that the principal breached a 
contract clause whose meaning is disputed.

Jurisprudence of the MSRCA: A 
Review of MSRCA Litigation Over 
the Last Twenty-Five Years

The Ten-Year War Over Statutory Damages 
and Their Conditions Precedent 
Over time, and with not too many missteps, 
the courts correctly divined the Legislature’s 
intent by focusing on the plain meaning of the 
statute’s language and ultimately refusing 
to be sidetracked by lobbying by litigants—
both sales representatives and principals—to 
rewrite the law to favor their interests. The 
courts correctly declared that the statutory 
penalty was neither as dreadfully large as 
principals initially feared and sales represen-
tatives hoped, nor did the statutory language 
sharply limit the availability of what turned 
out to be the anything-but-annihilating dou-
ble damages/$100,000 maximum penalty 
as sales representatives initially feared and 
principals hoped. In other words, the courts 
arrived at the more temperate interpretive 
destination contemplated by the statute’s 
drafters and did so by carefully studying the 
map that the Legislature and the Governor 
left behind—the words of the statute and 
the legislative history. Although the courts 
did not arrive at the right destination in an 
uninterrupted straight line and without los-
ing their way on occasion, over a series of 
decisions they correctly divined both the size 
of the statutory penalty and the scope of its 
application, which were crafted to reflect 
a restrained balancing of interests and to 
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put in place incentives and tools that have 
proven to be effective and well-tailored to 
achieve the ends the Legislature intended—
to effectively bind contracting parties to their 
promises, to reliably fulfill the expectations 
of transacting commercial parties, to encour-
age due consideration and prudent reflection 
before entering into sales commission agree-
ments, to promote clarity in the language of 
such agreements, and to encourage the just 
and efficient adjudication of disputes con-
cerning such agreements.

The early cases following the enactment 
of the MSRCA into law tested both the maxi-
mum extent of the statutory penalty, and the 
conditions that must be satisfied to trigger 
any statutory penalty at all. The two issues 
were frequently raised together because the 
threat of a large statutory penalty motivated 
anxious principals to argue that the statute 
sharply restricted the circumstances under 
which the enhanced penalty in excess of ac-
tual damages was available. These princi-
pals and some courts alternatively called the 
MSRCA remedies “a heavy penalty against 
violating principals,”7 “double damages,” 
“treble damages,” and “triple commissions 
and attorney fees,” and commentators char-
acterized the statute as “scary,” “harsh,” and 
even a fearsome “dragon” (and comically de-
picted as spewing fire).8

Thus, the earliest cases involving the 
MSRCA frequently questioned whether the 
statutory penalty (and its cap) applied to 
each unpaid commission, or to all unpaid 
commissions in the aggregate. Many plain-
tiffs argued that the MSCRA requires that  
an additional $100,000 maximum statutory 
penalty is to be exacted for each and every 
unpaid commission. If these plaintiffs were 
right, then a principal who wrongfully with-
held 20 commissions in the amount of $60,000 
each would be liable to his victim sales rep-
resentative for actual damages in the amount 
of $ 1,200,000 ($60,000 x 20 = $1,200,000), plus 
a $2 million ($100,000 x 20 = $2 million) statu-
tory penalty, which equals a $3.2 million total 
award. The penalty under that interpretation 
of the statute amounts to 167 percent of the 
unpaid commissions due the sales represen-
tative. Such an interpretation would indeed 
make the statute “scary” to principals.

On the other hand, if the $100,000 maxi-
mum statutory penalty applies once to un-
paid commissions in the aggregate and not 
separately to each unpaid commission, then 
the penalty is far from fearsome. Under this 

rendering of the statute, the recalcitrant prin-
cipal above would owe his former sales rep-
resentative actual damages in the amount of 
$1,200,000 ($60,000 x 20 = $1,200,000), plus a 
$100,000 statutory penalty, which equals a 
$1.3 million total award. The penalty under 
this interpretation of the statute amounts to 
8% of the unpaid commissions due the sales 
representative.

Before it was settled that $100,000 capped 
the aggregate penalty that a sales representa-
tive could collect from a principal, principals 
feared that the statute might permit a pen-
alty up to $100,000 for each and every unpaid 
commission. Thus, principals were under-
standably desperate to avoid the imposition 
of such large penalties. As a result, advocates 
for principals championed strained statu-
tory constructions that, if adopted by courts, 
would radically limit the circumstances 
under which a failure to pay commissions 
would trigger the ostensibly additive statu-
tory penalty. They argued that an “intention-
al” failure to pay means a “bad faith” failure 
to pay, or, more specifically, that “Defendant 
knew a commission was due to the Plaintiff 
and chose not to pay it.”9 In other words, 
when principals feared that courts might 
construe the statute to permit the awarding 
of cumulative penalties amounting to mil-
lions of dollars in addition to actual damages 
as well as attorneys’ fees and costs, they went 
to great lengths to avoid the MSRCA statu-
tory penalty by arguing that a refusal to pay 
is not “intentional” if the principal reason-
ably and in good faith disputes any element 
of the sales representative’s MSRCA claim, 
including: (1) the date when the sales repre-
sentative claims commissions are due, (2) the 
amount that the sales representative claims 
is due, (3) that commissions are called for in 
the contract, or (4) that a contract has been 
formed.

Over time, court decisions revealed that 
the gnashing of teeth about ostensibly large 
statutory penalties by lawyer-commentators 
in the initial years following the statute’s 
enactment was unnecessary. The courts uni-
formly rejected the more severe construction 
of the double damages provision urged by 
plaintiff sales representatives and declared 
that the statutory penalty was, in fact, calcu-
lated in the aggregate—the cap of $100,000 
applies to the total statutory penalty and is 
not a “per-commission” cap of $100,000. This 
construction of the statute was consonant 
with my personal intentions regarding the 
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meaning of the statute and, as best as I can 
remember, the intentions of my colleagues. 
While it is impossible to know if my un-
derstanding was universally shared by my 
colleagues, to my knowledge not even one 
legislator expressed a diverging interpreta-
tion over the course of the law’s enactment 
or thereafter. 

With this issue resolved, the courts quick-
ly, and correctly, dispensed with defendants’ 
attempts to read into the law a “good-faith” 
safe harbor. Under the MSRCA, a principal 
is liable for enhanced damages in excess of 
actual damages when he has “intentionally” 
failed to pay a commission when due. In 
Henes, the defendant principal requested a 
new trial, claiming that the court had erred 
in refusing the principal’s requested jury 
instruction defining “intentional failure to 
pay” to mean that “Defendant knew a com-
mission was due to the Plaintiff and chose 
not to pay it.” The trial court ruled that it 
had not erred by failing to define “intention-
ally” to require bad faith. It had neither mis-
instructed nor confused the jury by simply 
parroting the language of the statute and in-
structing the jury to award double damages 
if the “principal is found to have intention-
ally failed to pay commissions.”10 The trial 
court concluded that even though it did not 
assist the jury in understanding “intention-
ally” by further defining it, the instruction 
created no prejudicial error because “inten-
tionally” is defined in the dictionary and is 
commonly understood by ordinary men and 
women who serve on juries to mean “will-
ful and voluntary,” which is the meaning 
the Michigan Legislature intended. In addi-
tion to its dictionary definition and common-
understanding rationales, the trial court also 
arguably based its holding—a voluntary, 
non-accidental failure to pay a commission is 
sufficient to trigger MSRCA double damag-
es; “bad faith” is not a prerequisite—on the 
“’compensatory’ nature of the double com-
missions provision.” 

While defendant’s appeal was pending 
in the Sixth Circuit Court of Appeals, the 
Michigan Supreme Court issued Frank W 
Lynch & Co v Flex Techs Inc.11 In Lynch, which 
addressed the MSRCA’s retroactivity, the 
Michigan Supreme Court stated that “the 
[M]SRCA clearly serves a punitive and de-
terrent purpose,”12 and the MSRCA was “in-
disputably punitive, not compensatory.”13 
Those statements arguably contradicted the 

Henes trial court’s conclusion regarding the 
compensatory nature of the MSRCA.

Observing that “the Lynch opinion did 
not indicate what specific intent standard ap-
plies and the appeal turns on what level of 
intent is needed to invoke the double-dam-
ages provision,”14 the Sixth Circuit certified 
the following question to the Michigan Su-
preme Court:

What standard is appropriate in evalu-
ating the mental state required for dou-
ble damages under the Michigan Sales 
Representative Commission Act?15

The Michigan Supreme Court answered that 
good faith is not a safe harbor from MSRCA 
double damages and that a principal who 
deliberately fails to pay a commission when 
due is liable for double damages under the 
statute even if the principal did not believe, 
reasonably or otherwise, that the commis-
sion was owed. “The clear and unambiguous 
language of the statute penalizes intentional 
failure to pay, without regard to the motiva-
tion of the principal. … The only cognizable 
defense to a double-damages claim is if the 
failure to pay the commission were based on 
inadvertence or oversight.”16 

In contrast with the U.S. District Court’s 
view of the statute as beset with ambiguities, 
the Michigan Supreme Court held that the 
language of “the statute is clear, there is no 
ambiguity that would permit or justify look-
ing outside the plain words of the statute.”17 

To aid its goal of construing the term “inten-
tionally” in accordance with its ordinary and 
generally accepted meaning, the court looked 
to the dictionary definition of “intentional” 
as “done with the intention or on purpose; 
intended.”18 The court concluded that “noth-
ing in the generally accepted meaning of the 
word leads to the inference that a good faith 
belief on the part of the principal precludes 
recovery.”19

In Henes, and in many instances, the de-
fendant-principal argued that (1) because the 
purpose of the enhanced damages provision 
is punitive, and (2) because courts and legis-
lators typically require some sort of wrong-
ful intent before punishing a civil defendant, 
the MSRCA enhanced damages must require 
some sort of wrongful intent or bad faith.

The court also rightfully rejected the rel-
evance to statutory construction of specula-
tion about whether the Legislature intended 
the double damages provision to be compen-
satory or punitive. The court noted—com-
mendably from this former legislator’s point 
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of view—that there is no need to resort to leg-
islative history or to speculation about legis-
lative purpose based on that history because 
the language of the MSRCA is unambiguous. 

The Judicial Interpretation of “Principal”
A good deal of MSRCA litigation addresses 
the question “who is a Principal” under the 
statute. Section 2961(1)(d) defines “Principal” 
as a person that does either of the following:

(i) 	 Manufactures, produces, imports, 
sells, or distributes a product in this 
state.
(ii) 	 Contracts with a sales representa-
tive to solicit orders for or sell a prod-
uct in this state.20

This definition was the very issue that Judge 
Rosen was facing when he described the law 
as “inartfully drafted.” He writes:

[A]lthough the Court finds the first 
definition of the term in § 2961(1)(d)
(i) to be reasonably clear—i.e., a “prin-
cipal” is a person who manufactures, 
produces, imports, sells or distributes 
a product in Michigan—the Court can 
envision several plausible construc-
tions of subsection (ii) due to the string 
of four prepositional phrases and the 
obviously inartful placement of the last 
prepositional phrase “in this state” 
within § 2961(1)(d)(ii).21 

Thus, Judge Rosen wonders, whether the 
location of the contract or the principal 
makes the principal subject to the law. He 
continues: 

As written, subsection (ii) states that a 
principal is a person who “[c]ontracts 
with a sales representative to solicit 
orders for or sell a product in this 
state.” One could read this subsection 
with the phrase “in this state” modify-
ing the verb “contracts.” As such, the 
statute would apply to a principal who 
enters into a contract in Michigan with 
a sales representative who may or may 
not be based in Michigan. Under this 
view, it would be the place of contract-
ing that governs. However, one could 
also read this subsection with “in this 
state” describing the situs of the sales 
representative with whom the prin-
cipal has contracted. Under this con-
struction, the statute would apply to 
sales representatives who have their 
businesses based in Michigan, regard-
less of the place of contracting. Or, one 
could read “in this state” as modifying 

the product sold by the sales represen-
tative (or the product for which the 
sales representative solicits orders). 
Under this interpretation, the statute 
would apply if orders were solicited 
in Michigan or the product was sold in 
Michigan.22

The court resolved the ambiguity by resort-
ing to (1) a core purpose of the statute that it 
deduces from the legislative history and (2) 
the rule against surplusage. According to the 
bill analysis, prepared by the Senate staff, the 
rationale for enacting the sales representative 
statute was to protect Michigan sales repre-
sentatives and “to ensure that they would 
timely receive payment for commissions 
earned by them. . . regardless of geographic 
territory or type of product sold.”23 

Along with the legislative purpose de-
rived from the legislative history, the court 
also relies on the rule against surplusage to 
construe section (1)(d)(ii). (See endnote 2 for 
the full statutory text.) A basic principle of 
statutory interpretation is that courts should 
“give effect, if possible, to every clause and 
word of a statute, avoiding, if it may be, any 
construction which implies that the Legis-
lature was ignorant of the meaning of the 
language it employed.”24 A statute should 
be construed so that “effect is given to all its 
provisions, so that no part will be inoperative 
or superfluous, void or insignificant…”25 

The rule against surplusage in combina-
tion with the legislative history are, at least 
here, more probative of legislative intent 
than the rule of the last antecedent (the canon of 
construction that a limiting clause or phrase 
should ordinarily be read as modifying only 
the noun or phrase that it immediately fol-
lows)26—the rule of statutory interpretation 
advocated by the defendant. Judge Rosen 
doesn’t seem to be aware that the defendant-
principal’s argument was premised on this 
grammatical canon known as the rule of 
the last antecedent and that courts should 
assume, if possible, that a legislative drafter 
writes in accordance with the rules of gram-
mar. Applying the rule of the last anteced-
ent to section (1)(d)(ii), and ignoring all other 
canons of statutory construction would yield 
the conclusion that “in this state” modifies 
either (1) “solicit orders for or sell a product“ 
or (2) “sell a product.” This interpretation 
would at most permit the statute to apply 
only if orders were solicited in Michigan or 
the product was sold in Michigan. Judge 
Rosen astutely observed that the defendant’s 

IN MY DEFENSE	 19
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interpretation would render subsection (ii) 
to be duplicative of subsection (i) and, there-
fore, superfluous, thereby violating the rule 
against surplusage—that statutes should be 
construed “so as to avoid rendering super-
fluous” any statutory language:

To read the statute as Defendant CBI 
suggests construing the phrase “in the 
state” in both parts (i) and (ii) of (2) 
2961 (1) (d) as calling for application of 
the statute only when the sale occurs 
in Michigan would render subsection 
(ii) duplicative of subsection (i). As 
Defendant CBI acknowledges, the Leg-
islature is presumed to have had a pur-
pose in mind in inserting every clause 
in the statute here, the court presumes 
that, by subdividing the statutory defi-
nition of “principal,” the Legislature 
intended to delineate separate and dis-
tinct occasions when the statute would 
apply, i.e., one when a sale (or produc-
tion) of a product occurs in Michigan 
in one when a contract is entered into 
with the sales representative in Michi-
gan to procure orders or to sell goods 
on the principal’s behalf.27

Although it does not label it as such, the 
court effectively adopts the rule against sur-
plusage and rejects the rule of the last ante-
cedent as its primary interpretative canon. It, 
therefore, reaches the correct conclusion: the 
application of the statute is not intended to 
be limited by the place where the sales rep-
resentative solicits the order or sells a prod-
uct. Consequently, the court ruled that the 
MSRCA applies where “a sale (or produc-
tion) of a product occurs in Michigan and [] 
when a contract is entered into with a sales 
representative in Michigan to procure orders 
or to sell goods on the principal’s behalf.”28 
Thus, Judge Rosen was able to appropriately 
read the statute, using the judicial interpre-
tive tools at his disposal. Michigan state 
courts have applied the same analysis.29

Judicial Interpretation of “Sales  
Representative”
The remedial intent of the law, as Judge 
Rosen noted, is to protect Michigan sales 
representatives. The statute defines a “sales 
representative” as “a person who contracts 
with or is employed by a principal for the 
solicitation of orders or sale of goods and is paid, 
in whole or in part, by commission.”30 

Admittedly, there exists a discrepancy be-
tween what should have been mirror-image 

definitions of principal and sales representative. 
A principal is one who either “[m]anufac-
tures, produces, imports, sells, or distributes 
a product in this state” or who “[c]ontracts 
with a sales representative to solicit orders 
for or sell a product,”31 whereas a sales repre-
sentative is employed by a principal “for the 
solicitation of orders or sale of goods.”32 Col-
loquially, “goods” and “products” are used 
interchangeably, but the difference in statu-
tory language has created some confusion. 
For example, in two separate cases, Klapp v 
United Ins Group Agency33 and Mahnick v Bell 
Co,34 decided approximately two months 
apart, the Michigan Court of Appeals decid-
ed that some “products”—insurance policies 
(Klapp) and construction estimator services 
(Mahnick)—are not “goods” for which com-
missions are subject to the MSRCA. 

In Mahnick, the plaintiff sued the defen-
dant construction company for (among other 
causes of action) MSRCA violations. As a 
project estimator, plaintiff estimated the 
cost of completing a construction project on 
which defendant intended to bid. Plaintiff’s 
estimate served as the basis of a bid submit-
ted by defendant on competitively bid con-
struction projects. According to plaintiff, 
defendant agreed to pay plaintiff a regular 
salary, plus a “bonus” of four percent of 
project revenues generated by plaintiff that 
exceeded $600,000.35 The Michigan Court of 
Appeals held that the “SRCA is inapplicable 
to the employment relationship between 
plaintiff and defendant because plaintiff was 
not a salesperson who sold ‘goods,’ and de-
fendant did not produce, sell, or distribute a 
‘product,’ as we interpret those terms as used 
in the act.”36 Central to the court’s analysis 
was the dictionary definitions of the words 
“product” and “goods”:

The word “product” is defined as “a 
thing produced by labor,” “the total-
ity of goods or services that a compa-
ny produces,” and “material created 
or produced and viewed in terms of 
potential sales.” Random House Web-
ster’s College Dictionary (2001), p. 
1055. “Goods” are defined as “posses-
sions, esp[ecially] movable effects or 
personal property” and as “articles of 
trade; merchandise.” … Here, apply-
ing the fair and natural import of the 
SRCA’s use of the terms “goods” and 
“product” to the facts of this case, we 
find that plaintiff, as a project estima-
tor, was not engaged in soliciting for 
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the order or sale of goods on behalf of 
the defendant.37

Because construction estimation is a “ser-
vice,” and not a “good,” the plaintiff was 
not a “sales representative” as defined in the 
statute. Similarly, in Klapp v United Ins Group 
Agency, the Michigan Court of Appeals 
looked to the UCC definition of “goods” 
to determine that insurance policies were 
not “goods” and so an insurance salesman, 
paid on commission, could not maintain an 
action under the MSRCA.38 The courts cor-
rectly held that the MSRCA does not apply 
to sales representatives who sell intangibles 
or services. However, the boundary between 
goods and services can be murky, especially 
the boundary between intangible goods and 
services.

Opting-Out of the MSRCA
One of the primary features of the MSRCA is 
its anti-waiver provision, which states “a pro-
vision in a contract between a principal and a 
sales representative purporting to waive any 
right under this section is void.”39 Such pro-
visions are common in consumer protection 
statutes and in federal and state blue sky and 
securities regulations.40 The intention of the 
anti-waiver provision should be clear, and 
is entirely consistent with the law’s purpose: 
the principal cannot contract around the 
requirements of the law by foisting abusive 
contract clauses on its sales representatives. 
Although law is sparse on the anti-waiver 
provision in the MSRCA, in other contexts, 
statutory anti-waiver clauses are an impor-
tant tool that prevents powerful companies 
from defrauding consumers. If the MSRCA 
applies, its anti-waiver provision forbids 
principals and sales representatives from 
contractually opting-out of its requirements 
and liabilities.

In Howting-Robinson Assocs v Bryan Cus-
tom Plastics, the Eastern District of Michigan 
federal court considered whether a choice 
of law clause in an employment contract 
that allows the contracting parties to opt-
out of Michigan law, including the MSRCA, 
is void.41 The court held that a choice of law 
clause in a sales commission agreement that 
selected Ohio law as governing was unen-
forceable, because “Ohio law contains no 
such protection or provision. In this case, the 
parties have selected, through their choice of 
law provision, a jurisdiction in which there is 
a substantial erosion of the quality of protec-
tion that the [MSRCA] would otherwise pro-

vide.”42 Thus, the court held that the choice 
of law clause would deprive the plaintiff of 
the protection of Michigan’s law safeguard-
ing sales representatives. Here, the court cor-
rectly understood that the MSRCA imposes 
certain mandatory statutory requirements 
for principals who do business within the 
state of Michigan: they must pay their sales 
representatives what they owe and in a time-
ly manner. Parties cannot contract around 
this obligation, whether by attempting to se-
lect a different state’s laws as governing or 
otherwise. 

However, it should be noted that some 
courts have enforced choice of law clauses 
where the chosen state law is similar, but not 
identical, to the MSRCA. Shortly after the 
Bryan Custom Plastics case was decided, Ohio 
enacted Ohio Rev Code § 1335.11, which 
amended Ohio’s sales representative com-
mission statute so that it was a lot more like 
the MSRCA than it was when the Bryan Cus-
tom Plastics case was decided.43 Thus, in 2012, 
because of the change in the Ohio law, the 
Western District of Michigan came to a dif-
ferent conclusion than the Eastern District in 
Bryan Custom Plastics.44 In Volunteer Energy 
Servs, Inc, the Western District Court held:

[A]fter Howting-Robinson and Johnson 
were decided, Ohio enacted a statute that 
provides for relief comparable to the [M]
SRCA.… In light of the comparable 
Ohio statute, application of Ohio law 
would not be contrary to Michigan 
public policy. Accordingly, any action 
for commissions owed under the con-
tract must be predicated on Ohio law 
in accordance with the parties’ choice 
of governing law in the Agent Agree-
ment.45

Thus, if a choice of law clause is at issue in 
a sales commission case, whether the chosen 
state has enacted a MSRCA analog may well 
be the decisive factor. A principal may, there-
fore, be able to choose a state law that pro-
vides for relief comparable to the MSRCA, 
but it cannot evade the core requirements 
of Michigan’s sales commission statute alto-
gether. 

Or can it? 
In Reicher v SET Enters,46 the court held 

that the MSRCA’s anti-waiver provision  
does not apply to a settlement agreement 
waiving a sales representative’s rights under 
the MSRCA:

[T]he [M]SRCA provides that “[a] pro-
vision in a contract between a principal 
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and a sales representative purporting 
to waive any right under this section is 
void.” MCL 600.2961(8). 
By its plain language, this prohibi-
tion against waiving rights under the 
[M]SRCA applies only to a contract 
between a principal and a sales rep-
resentative. We conclude, therefore, 
that by its clear intent and import, the 
[M]SRCA prohibition applies only to 
waivers contained in sales representa-
tion contracts. In the present case, the 
release or waiver is contained, not in a 
sales representation contract, but rath-
er in the settlement agreement.47

The court is not only wrong—it is very wrong. 
The purpose of the anti-waiver provision was 
to prevent principals with superior resources 
from extorting waivers from vulnerable sales 
representatives, and forcing them to accept 
distress settlements. The statutory language, 
the statute’s structure as a whole as well as 
the relationship between its constituent pro-
visions, and the legislative history all argue 
for a conclusion contrary to the one the court 
reached. 

Confirming the statutory purposes that 
an ordinary reader would infer from the lan-
guage of the statute itself, both the Senate 
and House of Representatives staff analysis 
of Senate Bill 717 declare that a core purpose 
of the statute is to prevent exactly what the 
Reicher court allows when it ignores the stat-
ute’s absolute prohibition against any con-
tract provision waiving the MSRCA rights of 
a sales representative or a principal: 

Knowing that recovery through the 
courts can be a costly and time-con-
suming proposition that many sales 
representatives would wish to avoid, 
some principals allegedly withhold 
earned commissions, which forces 
sales representatives either to accept 
distress settlements (i.e., a portion 
of their earned commissions not yet 
received) or forego the remuneration 
completely. To ensure that sales rep-
resentatives receive the commissions 
to which they are entitled, it has been 
suggested that prompt payment of 
post-termination commissions, and 
penalties for failing to pay them, be 
statutorily mandated.48 

The analysis of the legislative staff goes on 
to state that “a provision in the contract 
between a principal and the sales representa-

tive purporting to waive any right under the 
bill would be void.”49

Unfortunately, the Michigan Court of Ap-
peals has opened a good-sized door to eva-
sion of the statute’s application by improp-
erly cabining the reach of the statute’s all-
important anti-waiver provision. The court’s 
strained interpretation creates an exit door 
from MSRCA liability that a principal may be 
able to open simply by disputing any term of 
the agreement, such as the time when a com-
mission is due, the amount of a commission, 
or which items entitle the sales representative 
to a commission when sold. To constitute a 
“settlement agreement” of the sort that the 
Court believes is necessary to overcome the 
MSRCA’s blanket anti-waiver provision, it 
is not clear if such a “settlement agreement” 
waiving MSRCA rights must be made while 
litigation is pending, or merely threatened, 
or simply looming unspoken as it always is 
as soon as any term of the original sales com-
mission contract becomes the subject matter 
of disagreement. In Reicher, the agreement 
waiving MSRCA rights (and amending the 
initial sales commission agreement) was ex-
ecuted while litigation concerning the initial 
sales commission agreement was pending.

The court states that “the release or waiv-
er [of MSRCA rights and remedies] is con-
tained, not in the sales representation con-
tract, but rather in a settlement agreement. 
… Given the discrete differences between a 
settlement agreement and the sales represen-
tation agreement, we conclude that plaintiff’s 
settlement with Noble [the defendant] falls 
outside the scope of the MSRCA.”50 The court 
is guilty of several errors here. 

First, the court insists that a settlement 
agreement cannot be both a settlement con-
tract and a sales commission contract. But, 
the two are not mutually exclusive. The court 
conjures a false choice—a contract is either a 
settlement contract or a sales representation 
contract; it cannot be both. In fact, a contract 
can be both a settlement contract and a sales 
commission contract at the same time. In fact, 
what the Reicher court called a “settlement 
agreement” was both a sales commission 
contract and a settlement agreement.

Second, the MSRCA expressly applies 
to all contracts concerning the payment of 
a commission. Any settlement agreement 
concerning the payment of a commission is 
controlled by the MSRCA without regard 
to whether it also settles a dispute about the 
meaning of a prior sales commission agree-
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ment and notwithstanding that it amends 
that prior sales commission agreement. The 
Reicher settlement agreement purported to 
govern the obligation of the principal to pay 
commissions and the right of the sales repre-
sentative to receive commissions. It is, there-
fore, “a contract between a principal and a 
sales representative purporting to waive any 
right under [the MSRCA].”51 

The MSRCA irrevocably governs the 
amount of statutory damages and the pay-
ment deadlines that trigger statutory dam-
ages. The parties have unfettered freedom to 
set the dates when commissions are due, the 
amount of the commissions, and all the other 
terms of a sales commission agreement, ex-
cept for the statutory damages and the statu-
tory conditions precedent to those statutory 
damages, such as the 45-day grace period for 
the payment of commissions subsequent to 
the due dates set by the parties in their agree-
ment. The parties are free to waive the dates 
when commissions are due, the amount of 
the commissions, and most other terms of an 
agreement between a principal and a sales 
representative. However, the conditions 
precedent to the statutory damages and pen-
alties and the statutory damages and penal-
ties themselves cannot be waived—period—
because “a provision in a contract between 
a principal and a sales representative pur-
porting to waive any right under this section 
is void.” The statutory damages and their 
statutory conditions precedent are “right[s] 
under this section.”

The court is effectively adding words 
to the statute excepting contracts between 
a sales representative and a principal that 
simultaneously settle a dispute about the 
initial agreement governing the parties’ 
commission rights and obligations. But if a 
settlement contract amends a prior commis-
sion obligation, it is simply a new contract 
between the principal and his sales represen-
tative—and all contracts between principals 
and their sales representatives are subject to 
the MSRCA.

Third, the anti-waiver provision, MCL 
600.2961(8), states that “a provision in a con-
tract between a principal and the sales rep-
resentative purporting to waive any right 
under this section is void.”52 The diction-
ary denotes that “a” means “any” or “all” 
members of a class, whereas “the” means 
one or several specific, but not all or any, 
members of a class. The anti-waiver provi-
sion, therefore, applies to “a” or “any” or 

“all” “contract[s] between a principal and 
the sales representative,” and is not limited 
only to what the court calls a “sales repre-
sentation contract” (a term invented by the 
court that appears nowhere in the statute), 
by which the court appears to mean only the 
initial contract establishing the relationship 
of principal and sales representative and not 
subsequent contracts amending or abrogat-
ing that relationship, The court is, therefore, 
effectively amending the statute, changing 
the indefinite article “a” into the definite 
article “the,” which would denote a single, 
definite, specific or particular instance of a 
contract, that is, the initial contract regarding 
the payment of commissions by the principal 
to his sales representative as opposed to any 
instance of a contract regarding the payment 
of commissions by the principal to his sales 
representative.53 

We hope that subsequent decisions cor-
rect this errant ruling. 

Attorney’s Fees
MCL 600.2961(6) provides that “if the sales 
representative brings a cause of action pur-
suant to this section, the court shall award to 
the prevailing party reasonable attorney fees 
and court costs.”

Of course, in Michigan, attorneys’ fees 
cannot be recovered unless expressly au-
thorized by statute, court rule, contract, or a 
judicially created exception to the American 
rule that each party is responsible for paying 
its own attorneys’ fees. More than 80 Michi-
gan statutes authorize an award of attorneys’ 
fees and most Michigan statutes leave an 
award of attorneys’ fees to the discretion of 
the court.54 The MSRCA is one of a handful 
of statutes that mandates an award of attor-
neys’ fees to the prevailing party.55 

MCL 600.2961(1)(c) defines a prevailing 
party as “a party who wins on all the allega-
tions of the complaint or on all of the respons-
es to the complaint.” In HJ Tucker & Assocs v 
Allied Chucker & Eng’g Co, a sales representa-
tive sued a manufacturer to recover unpaid 
commissions.56 In its complaint, plaintiff al-
leged breach of contract, fraudulent mis-
representation, innocent misrepresentation, 
detrimental reliance, quantum meruit, unjust 
enrichment, and breach of fiduciary duty.  
Plaintiff later added an additional count for 
damages under the MSRCA. Following a 
nine-day bench trial, the trial court found 
that the defendant had intentionally with-
held sales commissions in violation of the 
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MSRCA and awarded plaintiff commissions, 
statutory damages, attorneys’ fees, costs, 
expert witness fees, and statutory interest.57 
The defendant appealed the award of at-
torney’s fees, arguing that plaintiff was not 
a prevailing party because he won on only 
his MSRCA and breach of contract claims 
and he did not prevail on his other alterna-
tive theories of liability. The Michigan Court 
of Appeals upheld the attorneys’ fees award, 
stating that “Defendant’s construction of the 
statute is too narrow and would defeat the 
purpose of MCR 2.111(A)(2) to allow incon-
sistent claims or alternative theories to be 
pleaded for a single cause of action.”58

Although more explanation why de-
fendant’s construction of the statute was 
too narrow would have been helpful, the 
court’s decision was the correct one. The 
Court of Appeals decision is grounded in a 
careful reading of the statutory text of MCL 
600.2961(6), which states that “if the sales 
representative brings a cause of action pur-
suant to this section, the court shall award to 
the prevailing party reasonable attorney fees 
and court costs.” A “cause of action pursu-
ant to this section” is exclusively an MSRCA 
cause of action and is not an unjust enrich-
ment, breach of contract, fraud or any other 
cause of action. Thus, a plaintiff who wins on 
all the allegations of the complaint that con-
stitute his MSRCA cause of action is the “pre-
vailing party” and is entitled to an award of 
attorneys’ fees. 

Albeit in dicta, three years after its ruling 
in HJ Tucker & Assocs, the Michigan Court of 
Appeals again construed “prevailing party” 
to require only that the sales representative 
prevail on all of the allegations of his MSRCA 
claim and not on all of the allegations of al-
ternative theories of liability other than the 
MSRCA: “a party cannot be deemed a pre-
vailing party entitled to reasonable attorney 
fees and court costs unless that party is found 
to have prevailed fully on each and every as-
pect of the claim or defense asserted under the 
[M]SRCA.”59

Unlike HJ Tucker & Assocs, the Peters v 
Gunnell, Inc court also grappled with what 
constitutes “all” of the allegations of an 
MSRCA cause of action. The defendant-prin-
cipal argued that the sales representative-
plaintiff did not prevail on “all” of the allega-
tions of his MSRCA cause of action, because 
his complaint’s jurisdictional allegation 
stated that the amount of damages in con-
troversy exceeded $25,000 and the amount 

of actual damages awarded by the trial court 
was only $8,102.26. The court found that the 
actual damages, statutory double damages, 
and attorney fee award combined exceeded 
$25,000, which was sufficient for the sales 
representative to prevail on his jurisdiction-
al allegation of the amount in controversy 
at the time he filed the complaint. Since the 
plaintiff-sales representative did prevail on 
his jurisdictional allegation as well as his 
MSRCA claim for past-due commissions, the 
court found that he had prevailed on all of 
the allegations of his MSRCA cause of action 
and was, therefore, entitled to attorneys’ fees. 
However, it is not clear if the Peters court re-
garded the jurisdictional allegations to be 
constituent allegations of an MSRCA cause 
of action that a plaintiff must win to recover 
attorneys’ fees. It is not clear whether the 
court would have awarded attorneys’ fees to 
plaintiff had he not prevailed with respect to 
his jurisdictional allegations that the amount 
in controversy exceeded $25,000. 

The court further held that a manufactur-
er’s success on his countercomplaint against 
a sales representative has no bearing on the 
sales representative’s entitlement to attor-
neys’ fees, because the MSRCA attorneys’ 
fees provision only requires that the sales 
representative prevail on all the allegations 
of the MSRCA cause of action in his com-
plaint and does not require the sales repre-
sentative to prevail on his defenses against a 
manufacturer’s countercomplaint, holding:

“[b]ecause the attorney fees provi-
sion of the SRCA relates only to pre-
vailing parties on original causes of 
action under the SRCA and responses 
to those actions, we conclude that the 
disposition of defendant’s counter-
complaint has no bearing on plaintiff’s 
entitlement to attorney fees and costs 
under the SRCA.”60

Conclusion
Far from a mythical beast in need of “slay-
ing,” the MSRCA is a sensible policy that 
protects vulnerable commissioned sales rep-
resentatives. The law upholds the sanctity 
of promise; sustains the system of voluntary 
exchange and free markets that are ground-
ed in a widespread expectation of promise 
keeping; and equalizes the bargaining power 
between powerful principals and relatively 
weaker sales representatives. Moreover, the 
law encourages careful and clear drafting, 
which makes litigation less likely in the long-
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term. However, the statutory text cannot 
answer every possible question. As all laws 
do, it relies on the judiciary to determine 
its proper application. To abuse the meta-
phor used to describe the law, the holes in 
the dragon’s scales can be—and largely have 
been—filled by the judiciary. 
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