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Can’t We All Just Get Along?
Fiduciary Duties in the Corporate

and LLC Context

By Gerard V. Mantese and Jordan B. Segal

Introduction

In business, litigation disputes often arise out
of questionable actions of a shareholder, offi-
cer, or manager that harm the business entity
or others. To redress wrongful conductin this
context, a claim of breach of fiduciary duty
is frequently made, often in a suit brought
by the entity and one or more individuals.'
Increasingly, however, fiduciary duty claims
are brought by individual shareholders or
members alleging that the control group has
breached its duty to themn.

The contours of the duties owed by a ma-
jority shareholder to a minority shareholder
of a corporation, and owed by a manager
to members in a limited liability company
(LLC), are far from settled, both nationally
and in Michigan. The Michigan legislature
has created statutory causes of action for
shareholder or member oppression that over-
lap with common law principles of fiduciary
law. Whether Michigan law imposes a fidu-
ciary duty on majority shareholders/con-
trolling members towards minority share-
holder/non-controlling members, outside
the scope of oppression statutes, depends on
the facts of the case. This article will review
some of the national trends in fiduciary duty
caselaw. It will then review recent caselaw
in Michigan discussing fiduciary duties be-
tween majority and minority shareholders,
and between LLC members.

Fiduciary Duties in the Corporate
Context

Itis settled under Michigan statutory law that
corporate officers and directors owe a duty
to the corporation. MCL 450.1541a imposes a
duty of care on corporate officers and direc-
tors who possess discretionary authority.
Michigan courts have interpreted this duty
of care to mean that a corporate director or
officer “must answer for ordinary neglect,
and that ‘ordinary neglect’ is understood to
be omission of that care which every man of
common prudence takes in regard to his own
affairs.”? Officers and directors also owe a

duty of loyalty to the corporation; they must
act “in a manner [that the officer] reasonably
believes to be in the best interests of the cor-
poration.”* The corporate fiduciary duty may
be breached intentionally, as where a director
engages in self-dealing and conceals relevant
information from the corporation, or negli-
gently, by failing to disclose information that
the director knew or should have known was
relevant and material to the corporation.*

Judge Denise Langford Morris" 2002 cir-
cuit court opinion in Pinnacle Express, Inc® il-
lustrates some of the contours of the fiducia-
ry duties owed by officers to the corporation.
At issue in Pinnacle was whether a corporate
officer could negligently usurp a corporate
opportunity. Trout, the President of Pinnacle
Express (a trucking company), testified that
when he formed Bogie’s Express—a compet-
ing trucking company—he was under the
belief that he would soon become the sole
owner of Pinnacle Express, and that Pinnacle
would benefit from the creation and opera-
tion of Bogie’s Express. Therefore, he argued,
he never intended to usurp a corporate op-
portunity, nor did he divert any trucking jobs
from Pinnacle to Bogie's for his own personal
gain.® The court ruled that the argument was
unavailing because if Trout usurped the op-
portunity unintentionally, he would have vi-
olated his duty of care. On the other hand, if
he knew that he was not going to become the
sole owner of Pinnacle Express, he violated
his duty of loyalty. Either way, he breached
his fiduciary duty to the corporation.’

The National Debate on
Shareholders’ Fiduciary Duties in
Close Corporations

The more difficult question is what duty, if
any, a majority shareholder of a closely held
corporation owes to other shareholders. On
this question, there has been much debate
nationally. On one end of the spectrum, some
jurisdictions hold that majority shareholders
in a close corporation owe a duty to minor-
ity shareholders akin to the duties owed in
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a partnership. On the other end of the spec-
trum, some jurisdictions hold that majority
shareholders owe a duty only to the corpora-
tion, and no duty to other shareholders.

For example, Massachusetts courts have
held that a majority shareholder’s duty to
other shareholders is almost the same as a
partner’s fiduciary duty to other partners.®
The Massachusetts Supreme Judicial Court
ruled that even in a close corporation, with
a specific and clear operating agreement,
the existence of a contract “does not relieve
stockholders of the high fiduciary duty owed
to one another in all their mutual dealings.”®
However, the court also ruled that “where
the parties have defined in a contract the
scope of their rights and duties in a particu-
lar area, good faith action in compliance with
that agreement will not implicate a fiduciary
duty.”" When acting within the ambit of an
operating agreement, the guiding principle
is good faith. Yet, even beyond the operat-
ing agreement, the majority owes a fiduciary
duty to the minority shareholders, as the
court held:

Although a shareholder in a close

corporation always owes a fiduciary

duty to fellow shareholders, good
faith compliance with the terms of an
agreement entered into by the share-

holders satisfies that fiduciary duty. A

claim for breach of fiduciary duty may

arise only where the agreement does
not entirely govern the shareholder’s
actions."
Therefore, in Massachusetts, the relationship
among shareholders in a corporation may
be viewed as a fiduciary relationship, even
though those duties may be amended or lim-
ited by agreement.

Delaware, on the other hand, does not
recognize that a majority shareholder has
any common law fiduciary duty to minority
shareholders in a closely held corporation,
unless specified in the operating agreement."?
The Delaware Court of Chancery held in
Blaustein, that the minority shareholder can-
not assert more rights than those to which
the parties had agreed. The court stated, in
very stark terms:

[Blaustein’s] predicament is not envi-

able, but she must live with the Share-

holders’” Agreement for which she
bargained. She had an opportunity to
negotiate specific buyout terms. Her
attorneys were sophisticated and well-
regarded. The Court cannot read into

the Shareholders’ Agreement obvious
terms that she did not secure during
the bargaining process. Nor can the
Court, on these facts, utilize fiduciary
principles to help her case."
The Delaware rule, then, is contractual — that
is, in close corporations, the fiduciary duty
owed by majority shareholders is specified
and defined in the corporate governance doc-
uments.'" In either context—the Massachu-
setts/fiduciary approach or the Delaware/
contractual approach—shareholders may
owe a fiduciary duty to the other sharehold-
ers. The difference between the two views is
whether the common law recognizes a duty
that may be disclaimed by agreement, or
whether there is no duty by default, and any
duty must be imposed by agreement."*

Recent Michigan Cases

While older caselaw holds that a common
law fiduciary duty exists between the major-
ity and minority shareholders,' Michigan
law continues to evolve. More recent dis-
putes between shareholder groups are typi-
cally brought under the shareholder oppres-
sion statute, MCL 450.1489." The Michigan
legislature may have been attempting to tem-
per the harsh Delaware contractual approach
when it enacted the shareholder oppression
statute. Indeed, the wrongful actions that
might have previously given rise to a minori-
ty shareholder’s breach of fiduciary duty suit
may well be the predicate for a shareholder
oppression suit.'® However, the difference
between a breach of fiduciary duty claim
and a shareholder oppression claim can be
important under certain circumstances.'
The recent decision in Antakli v Antaldi®

illustrates the interplay between fiduciary
duty law and shareholder oppression law. In
that case, the plaintiff-minority shareholder,
who was also the president, COO, and direc-
tor of defendant Intraco Corporation, brought
suit against the majority Intraco shareholders
(who were the plaintiff's mother, sister, and
brothers).?! The plaintiff sued for, among oth-
er claims, shareholder oppression and breach
of fiduciary duty.”? With regard to the share-
holder oppression claim, the plaintiff argued
that she was oppressed because the majority
shareholders interfered with:

e her voting rights;

e full access to corporate financial in-

formation;
e her distribution and
rights;

dividend

The Michigan
legislature
has created
statutory
causes of
action for
shareholder
or member
oppression
that overlap
with common
law principles
of fiduciary
law.
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While older
caselaw
holds

that a
common law
fiduciary
duty exists
between the
majority and
minority
shareholders,
Michigan law
continues to
evolve.

e her rights to expense reimburse-
ments;
e her shareholder
rights; and,
* a tax liability distribution.
With regard to the breach of fiduciary duty
claim, the plaintiff alleged that she had been
“frozen...out of Intraco;” had “[her] sal-
ary [halved] and...her total compensation
[reduced] by over 80 percent;” and that the
she was repeatedly denied expense reim-
bursement—while the other shareholders
reimbursements were readily paid.?

While the underlying acts of the majority
shareholders were the same as in the oppres-
sion claim, in the breach of fiduciary duty
claim the court focused on how the treatment
of the minority shareholder was different
from the treatment of the other sharehold-
ers.” The court agreed with the plaintiff's ar-
gument that “it is the ‘differential treatment’
that she receives relative to other sharehold-
ers that constitutes a breach of fiduciary
duty.” Implicitly the court was looking to
a fiduciary standard that is (1) owed by the
majority shareholder group to the minority
shareholder; and, (2) distinct from the stan-
dards imposed by the shareholder oppres-
sion claim, namely, the “differential treat-
ment” she received, which was not a focus of
the court’s shareholder oppression analysis.
Ultimately, since the plaintiff had adduced
voluminous documentary evidence, the
court denied summary disposition to the de-
fendants, and allowed the claim to proceed
to trial.®

Cavaliere v DRSN Assocs® provides an
excellent parallel for the interplay between
oppression and breach of fiduciary duty in
the LLC context. Unlike corporations, case-
law involving limited liability corporations
(LLGCs) is generally less developed. This may
be because LLCs have only been in existence
since the mid-1970s. Regardless, under the
text of the Michigan LLC Act, a manager’s
statutory fiduciary duties appear to be owed
to the company, not the individual mem-
bers.?”

It is probable that, for this reason, the
plaintiff in Caovaliere did not pursue a claim
for breach of fiduciary duty, and only pro-
ceeded on a member oppression claim.” In
Cavaliere, the parties were involved in the
business of building and operating skilled
nursing and related health-care facilities, and
affiliated office and residential facilities. The
plaintiffs collaborated with others to create

management

defendant DRSN Associates. At the end of
his involvement with DRSN, Cavaliere was
employed as the director of development.
Plaintiffs claimed, among other things, that
the majority members of DRSN embarked
on a course of “willfully unfair and oppres-
sive conduct” to punish them for refusing
to sell their minority interest to the other
members.” The defendants argued that the
operating agreement authorized the alleged
conduct. Since the exclusive management
authority was vested in DRSN's managers
in accordance with the operating agreement,
they argued, there could be no member op-
pression.

The court disagreed, holding that “al-
though the Operating Agreement may allow
certain actions, said actions cannot be done
in a willfully unfair and oppressive man-
ner.”*® The court cited to Salvadore v Connor,*!
in which the Michigan Court of Appeals held
that “[the] law requires the majority in con-
trol of the corporation the utmost good faith
in its control and management as to the mi-
nority.” The court’s reliance on Salvadore is
noteworthy, both because the court was ap-
plying corporate common law to an LLC,*
but, more importantly, because the court
was adopting a view more akin to the “fi-
duciary” view described by Massachusetts’
jurisprudence.’® The court rejected the de-
fendant’s argument that the LLC’s operating
agreement controlled over any presumed fi-
duciary duty, and held that, at least for the
purposes of member oppression, there were
duties owed to the non-controlling members
beyond the LLC's operating agreement.*
The court, however, did not discuss whether
that duty extended beyond the member op-
pression context.”

Perhaps no other recent decision walks
the fiduciary duty tightrope more finely than
Castle v Shoham *® The court summarized the
facts of the case by noting that “in his com-
plaint, Plaintiff alleges that [defendant Mid-
west Air Filter (“MAF”)] at the direction
of the Shoham Defendants has engaged in
various improper activities.” The court then
stated: “[tlhe core issue of the parties’ dis-
pute with respect to Plaintiff’'s breach of fi-
duciary duty claim against MAF is whether a
majority member of an LLC owes a fiduciary
duty to the minority member(s).”*” The Sho-
hams, as majority members of MAF, argued
that under the holding of Dawson v Delise,™*
“a majority member of an LLC, unlike a ma-
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jority shareholder of a corporation, does not
owe minority members a fiduciary duty.”*

The court noted that Dawson does not go
so far as to hold that there is o fiduciary duty
outside of the requirements of the member
oppression statute, but rather that Dawson
holds that there were limited situations where
an individual member or shareholder may
bring a direct action: “(1) When [a sharehold-
er or member] has sustained a loss separate
and distinct from that of other [owners] gen-
erally,* and (2) when he can show a violation
of a duty owed directly to him that is inde-
pendent of the [corporation or LLC].”* The
court concluded that, in Dawson, the plaintiff
failed to establish a factual basis for a breach
of fiduciary duty claim; nevertheless, “un-
der certain circumstances a minority mem-
ber may maintain a breach of fiduciary duty
claim against a majority member.”* Thus,
the court recognized that a minority member
may bring an action for breach of a fiduciary
duty against a controlling member outside of
the context of an oppression action. But those
actions are limited to the two exceptions de-
scribed in Christner and Belle Isle Grill Corp,
ie, when the shareholder sustains a loss
separate and distinct from the other owners
(Christner), or a violation of a duty owed that
is independent of the corporate entity (Belle
Isle Grill Corp).* Because Castle alleged that
the defendants breached a duty independent
of the corporation by allegedly taking Cas-
tle’s share of profits for itself and other enti-
ties owned by MAF principals, the case fell
within the Christner exception. As such, the
defendants’ motion for summary disposition
was denied.*

Conclusion

In Michigan corporate litigation, the debate
between the contractual and fiduciary views
of duties owed between members or share-
holders may be viewed as a microcosm for a
similar debate nationally. At one end of the
spectrum, majority shareholders owe a duty
akin to the partnership duty described by
Judge Cardozo’s famous line in Meinhard v
Salmon,® “[n]ot honesty alone, but the punc-
tilio of an honor the most sensitive...,” as
they do in Massachusetts.** On the other end,
majority shareholders have no direct com-
mon law duties to minority shareholders,
outside of agreed upon contractual require-
ments, as in Delaware. Michigan law appears
to lie somewhere in between these two views,
with the oppression statutes providing the

clearest imposition of fiduciary standards on
those in control not to abuse their power.
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