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From the Desk of Chair Douglas L. Toering
Non‐Competes & Adequacy of Considera符on in Business Contracts
In a recent decision reversing the Court of Appeals, the Michigan
Supreme Court held that non‐competes between sophis cated
businesses are subject to the rule of reason and that any
considera on will generally suﬃce to support such non‐
competes/non‐disclosure agreements. Innova符on Ventures, LLC v.
Liquid Mfg., LLC
(/opinions/content_search_detail/EjournalID=86534) et al, docket no. 150591, 2016 WL
3765943, __Mich __ (July 14, 2016).
In 2007, the plain ﬀ engaged the K & L defendants (K & L Development of Michigan and
Andrew Krause) “to design, manufacture, and install manufacturing and packaging
equipment for the produc on of 5‐Hour ENERGY at Liquid Manufacturing’s bo ling
plant.” The plain ﬀ and K & L conducted business pursuant to an oral agreement un l
2009. At that me, the plain ﬀ and K & L executed two wri en agreements containing
various conﬁden ality and non‐compete terms, based on the plain ﬀ’s representa on
that it “desired to engage [K & L] in designing, manufacturing, and installing addi onal
manufacturing equipment.” The new wri en agreements were terminable at any me
upon 14‐days wri en no ce and were executed on April 29, 2009. Less than two weeks
later, on May 10, 2009, the plain ﬀ terminated the par es’ rela onship as permi ed by
the agreements.
With regard to the LM Defendants (Liquid Manufacturing and Peter Paisley), the plain ﬀ
executed an amended manufacturing agreement with LM on May 18, 2007, whereby LM
agreed to manufacture and bo le 5‐Hour ENERGY. In June 2010, the plain ﬀ terminated
the par es’ rela onship, and LM and the plain ﬀ executed a termina on agreement. That
document contained various non‐disclosure and non‐compete provisions. But it did
permit LM to produce 36 “Permi ed Products” on the equipment that was formerly used
to bo le plain ﬀ’s product.

In September 2010, Paisley and Krause founded Eternal Energy, which manufactured a
liquid energy shot, “Eternal Energy,” that directly competed with 5‐Hour ENERGY. Despite
Eternal Energy being iden ﬁed on the list of Permi ed Products, the plain ﬀ ﬁled suit on
January 27, 2012, alleging that the defendants had violated the various non‐compete and
non‐disclosure provisions through their manufacture and sale of Eternal Energy. A er
limited discovery, the trial court granted the defendants’ mo on for summary disposi on
and dismissed the plain ﬀ’s claims in their en rety.
With respect to K & L, the Court of Appeals aﬃrmed the trial court’s decision, holding
that “there was no genuine issue of material fact that the discon nua on of the
business/employment rela onship within two weeks of the signing of the agreements
cons tuted a failure of considera on” that jus ﬁed the rescission of the agreement. Thus,
the Court of Appeals held that the non‐compete and non‐disclosure claims against K & L
were properly dismissed by the trial court.
With respect to the plain ﬀ’s claims against the LM defendants, the Court of Appeals held
that the plain ﬀ failed to establish a trade secret and, more importantly, had waived the
non‐disclosure por ons of the termina on agreement by allowing LM to produce Eternal
Energy as a “Permi ed Product.” With respect to the par es’ non‐compete agreement,
the court held that the provision was overbroad and unreasonable as it sought to prohibit
LM from “bo ling any energy drink in packaging of four ounces or less without prior
approval from plain ﬀ.”
On the plain ﬀ’s appeal to the Michigan Supreme Court, the high court rejected the
Court of Appeals’ holding that the K & L agreements were void based on a failure of
considera on. The Supreme Court stated: “Generally, courts do not inquire into the
suﬃciency of considera on: [a] cent or a pepper corn, in legal es ma on, would
cons tute a valuable considera on.” Furthermore, the Court noted, “failure of
considera on does not void a contract when the party seeks to void the contract based
on an event explicitly an cipated in the contract” such as, in this case, the termina on of
the par es’ contract at any me.
With respect to LM, the Supreme Court reversed the Court of Appeals’ analysis of the
non‐compete provision, which drew on principles of employment law. The high court held
that the proper inquiry was whether the non‐compete provisions cons tuted
unreasonable restraints on trade pursuant to an trust principles and the “rule of reason.”
Such inquiry, the Court explained, requires the trial court to determine whether the
restraint “merely regulates and perhaps thereby promotes compe
such as may suppress or even destroy compe

on or whether it is

on.” The Supreme Court therefore

remanded the case to the trial court to determine whether the non‐compete agreements
were valid under the rule of reason, and whether either of the par es had violated the
non‐disclosure agreements.

In light of the Supreme Court’s decision, a orneys represen ng commercial clients in
contract nego a ons should carefully consider whether the contractual language
adequately ensures that the par es are obligated to carry out the intent of the
agreement. Further, counsel should be mindful that a non‐compete agreement between
businesses will likely be enforced, except in cases where it is obviously dispropor onate
to the interests it seeks to protect.
I would like to thank Alex Blum for this month’s e‐newsle er.
If the subject of non‐competes and small businesses is of interest to you, perhaps you
may wish to become involved in the Small Business Forum. If so, please contact SBF Chair
Bruce W. Haﬀey.
Douglas L. Toering
dtoering@manteselaw.com (mailto:dtoering@manteselaw.com)
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