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TOURING THE BUSINESS COURTS By Douglas L. Toering, Ian Williamson, and Nicole B. Lockhart

Interviews with Judge Timothy P. Connors and Judge Victoria A.
Valentine; Ten Years of Business Courts in Michigan

In the issue, we interview Oakland
County Business Court Judge Vic-
toria A. Valentine and Washtenaw
County Business Court Judge Timo-
thy P. Connors. Both are fairly new
to the business courts, although both
spent considerable time on the circuit
bench before being appointed to their
respective business courts. Thereaf-
ter, we remember the tenth anniver-
sary of the signing of the business
court legislation on October 16, 2012.

Judge Victoria A. Valentine

Background

Judge Victoria A. Valentine was a
judicial research attorney and busi-
ness litigator prior to taking the
bench. In November 2016, Judge
Valentine was elected to the Oak-
land County Circuit Court and was
assigned to the family court docket.
In 2021, she was assigned to the civil/
criminal docket where she assumed
retired Judge James Alexander’s
criminal docket and Judge Michael
Warren’s civil docket.

Judge Valentine described fam-
ily court as a “great experience. This
is where most of the individuals in
the community see and interact with
the court. Face time with the commu-
nity is beneficial;” yet, as expected,
the incidents of abuse and neglect
“were difficult to deal with on a per-
sonal level.” On the juvenile docket,
Judge Valentine also dealt with dif-
ficult problems. But, in keeping with
her desire to assist the community,
she collaborated with Judge War-
ren on the “Set and Reset” program
to help juveniles define and execute
their goals and to guide them so that
they do not let mistakes define their
future.

Approach to Business Court Cases

Judge Valentine’s experience in the
family court, combined with her 17
years of business litigation practice,
helped in developing her collabora-
tive, problem-solving approach to

complex, delicate, and frequently
highly emotional disputes. This is the
same approach she now employs on
the business court. (She was appoint-
ed by the Michigan Supreme Court
on June 15, 2022; her business court
appointment will expire April 1,
2025.1) On the business court bench,
Judge Valentine succeeds Judge
Martha Anderson and joins Judge
Michael Warren.

Judge Valentine had served on the
business court for only a few months
at the time of this writing; but one
thing is certain, “I love it,” she says.
Indeed, she is exposed to thought-
provoking legal issues at every step
of litigation, and she enjoys working
with business litigators because they
take their cases very seriously. As to
her approach to business cases, “I
want to build a better mousetrap,”
she says, echoing her collaborative
approach to problem solving. (To
that end, Judge Valentine has already
arranged a roundtable discussion in
the courthouse with over 100 law-
yers present and spoke to the Oak-
land County Bar Association’s Busi-
ness Courts & Counsel Committee.)
Judge Valentine urges litigators to
inform her if anything in her court
is not working in practice. She and
Judge Warren recently reviewed and
approved modifications to the Model
Protective Order based on attorney
feedback from the OCBA Business
Courts & Counsel Committee. In ad-
dition, she and Judge Warren are ac-
tively considering whether to make
any changes to the current business
court protocol.

Comparing her current business
court docket to her general civil dock-
et, Judge Valentine observes that the
business court currently has more
summary disposition motions. Over-
all, however, the business court has
fewer motions than in general civil.
This could be due in part to the nar-
rower focus of the business docket;
also, since business litigators have
frequently faced each other in other

business court matters, they are often
able to resolve matters without filing
motions.

Specific Protocols

For many judges, it is important to
check a particular judge’s proto-
col. This is certainly true for Judge
Valentine. Her protocol is an excel-
lent source of information on how
Judge Valentine handles her business
cases.” The protocol addresses sum-
mary disposition motions, emergen-
cy motions, motions for reconsidera-
tion, and adjournments.

As to motions for temporary re-
straining orders, Judge Valentine
prefers that counsel provide notice to
the opposing party if possible. Con-
tact her research attorney when filing
a TRO motion so that her chambers
are aware of the motion.

Summary Disposition; Case
Management Conferences

Regarding summary disposition
motions, while MCR 2.116(C)(8)°
motions are pending, Judge Valen-
tine authorizes discovery to continue.
In deciding whether to file a (C)(8)
motion, lawyers should ask them-
selves this: If the judge will allow an
amendment (unless it is futile), “why
file the motion?” Judge Valentine will
entertain appropriate motions for a
more definite statement.* Addition-
ally, she reminds litigators that if you
attach documents outside the plead-
ings, it is no longer an MCR 2.116(C)
(8) motion. What about MCR 2.116
(©)(10)? According to Judge Valen-
tine, it is generally prudent to wait to
file a (C)(10)° motion until the close of
discovery. True, the moving parties
often argue that no new information
will be revealed during discovery;
but, Judge Valentine notes, “until the
discovery is completed, it is difficult
for a judge to know what the evi-
dence will show.”

Judge Valentine’s approach to
motion hearings in the age of Covid
is also collaborative and pragmatic.
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Motion hearings are generally con-
ducted via Zoom by default, but
in-person proceedings are available
upon request. Hearings on motions
for temporary restraining orders and
preliminary injunctions may be con-
ducted in person. Trials are gener-
ally in person. As for oral argument,
Judge Valentine comments, “I love it,
and the lawyers like it.” Upon stipu-
lation, she will issue an opinion with-
out oral argument under MCR 2.119,
or, if she believes that oral argument
is not necessary, on occasion she may
dispense with it pursuant to MCR
2.119(E)(3).

With regard to case management
conferences. Judge Valentine has
drafted a new notice of case man-
agement conference. After the de-
fendant files an answer to the com-
plaint, Judge Valentine’s staff issues
the new notice of case management
conference; the joint case manage-
ment plan is due 14 days before the
conference. This is in place of the pre-
vious one-week deadline. To ensure
that attorneys move the case along,
she sets a trial date 12 to 14 months
out. Be prepared to discuss dates and
prospects for settlement at the case
management conference. Regarding
amendment of pleadings, Judge Val-
entine does not automatically allow
such amendments in the case man-
agement order; rather, she requires
the party seeking the amendment to
comply with the court rules, which
typically require a stipulation from
the opposing party or a motion for
leave to amend. Regarding alterna-
tive dispute resolution, Judge Valen-
tine waives case evaluation and does
not mandate early mediation, but she
permits the parties to stipulate to ei-
ther.

Discovery; Motions to Compel

The discovery facilitation procedure
is administered by the Circuit Court
Committee of the Oakland County
Bar Association. In keeping with her
hands-on approach to resolving con-
flicts, Judge Valentine has not used a
discovery facilitator thus far. “I like
to read my own motions all the way
through, and I want to know what’s

going on and what the issues are.”
That being said, Judge Valentine,
who formerly served as a discovery
facilitator, is aware that the discovery
facilitators do a “great job” and that
judges and counsel do find the dis-
covery facilitation process helpful.

Regarding motions to compel, the
issues Judge Valentine typically sees
are whether the interrogatory must
be answered at all, whether the re-
quest is too broad, what documents
are covered by the protective order,
and whether particular documents
should be “attorney eyes only.” Judge
Valentine does consider appropriate
sanctions under MCR 2.313 when re-
quested.

Settlement Conferences

Many cases in the Oakland County
Business Court are nonjury. In such
cases, one issue is to what degree the
assigned judge will also handle set-
tlement conferences. Judge Valentine
has not yet encountered this issue. In
settlement conferences on the general
civil docket, she had great success.
(She has also served as settlement
conference judge in out-county mat-
ters.) Judge Valentine will accommo-
date a request for a settlement con-
ference from all counsel at any time,
even during the discovery period.

In a settlement conference, Judge
Valentine wants counsel to give her
“real numbers.” She will not disclose
them to the other side. But it does
help her determine whether the par-
ties are so far apart that continuing
the settlement conference would not
be fruitful and whether she should
thus conclude the settlement confer-
ence.

Her protocol contains a link to her
hearing calendar. There, you can find
a suitable date for a settlement con-
ference prior to contacting chambers.
(Note that Judge Valentine generally
avoids Tuesdays (criminal call) and
Wednesday mornings for settlement
conferences.) Her online docket also
identifies other cases that are sched-
uled for motions or trial each day.
Thus, if you have a case set for trial
and you want to know if the case in
front of yours will settle or go to trial,

you can contact the lawyers in the
case set before yours.

Advice to Litigators

Asked for guidance to litigators,
Judge Valentine provides helpful and
practical advice:

e In motion practice, be candid
with the judge. Acknowl-
edge your weak points and
explain them.

e “Walk the witness to the
witness stand. It will relax
the witness,” she explains.
Remember that the witness
has probably never been to
court before; escorting the
witness to the witness stand
will prevent the witness
from being disoriented and
accidentally entering the jury
box, for example.

e “Put your case on as quickly
as possible. Be succinct.”

e “Be prepared.” Judges often
“grasp things a lot quicker
than you might think.”

Judge Valentine looks forward to
bringing her cooperative approach
to dispute resolution to the business
court. “I recognize that in litigation,
you really have to understand what
is working outside of the courtroom,”
she says. Thus, she wants to “know
what the lawyers want.” Judge Val-
entine welcomes constructive sug-
gestions in the procedural approach
to “build a better mousetrap.”

Judge Timothy P. Connors

Background

Judge Timothy P. Connors, who
has recently replaced the Honor-
able Archie Brown as Washtenaw
County’s Business Court Judge, is
no stranger to business law. Before
taking the bench, Judge Connors
practiced at a business law firm for
11 years. His focus was on insurance
law, no fault, corporate law, and real
estate. He became a state court district
judge in 1991 and then a Washtenaw
County Circuit Court judge, serving
as Chief Judge for 11 years. The Mich-
igan Supreme Court appointed Judge
Connors to the Washtenaw County
Business Court effective August 1,
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2022. His current term as a business
court judge expires April 1, 2025.°

Tribal Court; Peacemaking Court

As a circuit judge, Judge Connors
has also served as Judge Pro Tem by
appointment for the Little Traverse
Bay Bands of Odawa Indians and is
the Presiding Judge of the Washt-
enaw County Peacemaking Court.
(Judge Terence J. Ackert, one of the
current Kent County Business Court
Judges, serves with Judge Connors
on the Michigan Supreme Court’s
Tribal State Federal Forum.)

Restorative justice is a particular
interest of Judge Connors. Although
Judge Connors has always had a
civil docket, he believes that the ad-
versarial approach isn’t always the
best for every case. Rather, when ap-
propriate, Judge Connors focuses on
“preferred” dispute resolutions. In
that regard, the Michigan Supreme
Court approved and supported his
suggestion about different approach-
es to cases (outside the typical “pro-
ceed to trial” approach), which led to
state peacemaking/restorative justice
courts. The inspiration for the state
model was and continues to be tribal
courts. Many tribal courts and the
peacemaking court focus on peace-
making and restorative justice. Judge
Connors has used this approach for
the past ten years, and he will apply
this approach to business court cases.
That being said, Judge Connors ob-
serves that the ability to have a jury
trial is a key part of the judicial sys-
tem. In fact, he notes, “I love a jury
trial. I love the courtroom. I would
love to get back in front of a jury and
try a case.”

Approach to Business Cases

At the time of this writing, Judge
Connors had been on the business
court for under two months. He plans
to use the same approach for the busi-
ness court as he has used for the gen-
eral civil cases. He treats general civil
and business cases with the same
openness and focus on creative solu-
tions. Litigants in the business courts
are “eager to get resolution,” says
Judge Connors. They want an end
to uncertainty. But if a trial is neces-

sary, they want it done as quickly as
possible. Likewise, the lawyers in the
business court are eager, apprecia-
tive, and ready to work with him.

Judge Connors observes that in
business cases, there is a greater
emphasis on economic damages,
whereas in the general civil docket,
noneconomic damages play a bigger
part. Judge Connors further notes
that business cases have “ripple ef-
fects” on others (such as employees,
vendors, customers) and on the com-
munity itself. Indeed, litigation with
a smaller business can generate larger
ripples because small businesses can
be more vulnerable to loss of reputa-
tion, and they may need to continue
to do business with the opposing par-
ties (or at least in the same environ-
ment). For larger businesses, which
can more readily afford litigation and
the attendant risks, legal disputes
often create fewer ripples to third
parties. Accordingly, Judge Connors
advises, “Look at how the case cre-
ates a ripple effect to the people in-
volved. When you understand this,
it helps fashion a solution.” Further
to that point, he notes that disputes
involving small businesses—share-
holder litigation, for example—can
be emotional and driven by things
other than just money. Therefore,
Judge Connors finds it useful to steer
the parties toward a solution short of
trial whenever possible.

What does he like about being a
business judge? For one, “You learn
things about a business, what it does.
I find that fascinating.”

Protocol; Motions

Judge Connors conducts a case man-
agement conference early in the case.
He discusses various aspects of the
case, including mediation; he tries
to be flexible on deadlines when it
assists in a successful resolution of
the case. Motion hearings occur on
different days and times depend-
ing on the kind of case. Again, he is
flexible. Communication is critical.
Contact his clerk, Sherry Fire, for
assistance and Central Assignment to
schedule your hearings.

Given Judge Connors’ emphasis
on cooperative resolution of disputes
where possible, Judge Connors asks
that the parties make serious efforts
to resolve a matter before a party files
a motion.

Regarding the motion and brief,
Judge Connors recommends counsel
for the moving party address three
rhetorical questions:

e “What do you want me to
do?” Present the facts need-
ed to resolve the issue. Don’t
brief the entire case; focus on
what you want him as the

judge to do.
e “How can I do it?” Cite a
statute, caselaw, or court

rule. The difference between
“shall” and “may” in a stat-
ute or court rule is criti-
cal. Where “may” is used,
acknowledge that this is not
mandatory for the judge.
Then proceed to explain why
the court should neverthe-
less rule your client’s way —
present a solution that makes
sense.

e  “Why should I do it?” Here,
do not underestimate the
power of arguing that this is
just, fair, and equitable.

As to motions for temporary re-
straining orders, Judge Connors
tends towards skepticism except in
rare cases where the facts clearly sup-
port a real risk of irreparable harm.
Notwithstanding contractual provi-
sions consenting to a TRO or an in-
junction, Judge Connors views deci-
sions on injunctive relief as the prov-
ince of the court alone.

While recognizing parties’ rights
to take discovery, Judge Connors ob-
serves that discovery can neverthe-
less be abusive. He expects counsel to
make a real effort to address discov-
ery disputes before coming to court.
When disputes arise, discovery mo-
tions should be concise and clearly
explain what you want and why you
need it. He is open to using discovery
mediation but will also take the time
to work through more intractable
disputes on the record if it appears
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necessary —and he may impose sanc-
tions if appropriate.

Judge Connors does not have a
specific protocol on whether to per-
mit discovery while a motion to dis-
miss under MCR 2.116(C)(8) is pend-
ing. These requests are done on a
case-by-case basis. As for case evalu-
ation, the parties must choose either
case evaluation or mediation.

Hearings

As we have heard from many busi-
ness court judges, Zoom is here to
stay.” Although Judge Connors him-
self prefers hearings in person, he
recognizes the case is not about him;
it is about the litigants.

In that regard, new MCR 2.408
applies to videoconferencing. Gener-
ally, trials and evidentiary hearings
statewide will be in person, but most
other court proceedings will pre-
sumed to be done by videoconferenc-

ing.
Conclusion

Judge Connors’ appointment as a
business court judge is fitting as he
was an early advocate for business
courts and involved with the adop-
tion of business courts in Michigan.
His advice to litigants based on his
considerable experience, both in
practice and on the bench, is prudent
and practical: “Cut to the chase. I
know you are good lawyers. Tell me
about the problem and what I can do
about it.” “Your word is everything.”
Put yourself in the shoes of the peo-
ple you are trying to persuade. The
judge and jury are concerned about
the impact of their decisions; they’re
not interested in name calling. Rather
than trying to demean or embarrass,
offer a solution. Remind yourself of
the oath we took when we became
lawyers.® Treat others the way you
want to be treated. Be respectful,
truthful, compassionate, and caring:
This is what makes you persuasive.
Good behavior should be recognized
and rewarded, but bad behavior is
remembered. Being respectful and
honest is persuasive.Do not allow
others bait you. “Sometimes saying
nothing and letting the other side dig

their own hole is best.” It’s not about
you. It's about the client.

Ten Years of Business
Courts in Michigan

On October 16, 2012, then Gover-
nor Rick Snyder signed the business
court legislation.’ It was effective Jan-
uary 1, 2013. Since then, the business
courts have been a fixture in Michi-
gan jurisprudence. In fact, the busi-
ness courts have implemented vari-
ous protocols—including early case
management conferences and early
mediation—that have been adopted
by many circuit courts throughout
the state. Generally, counsel have
found the business courts respon-
sive to their clients’ needs, and they
have found that the business courts
resolve cases efficiently and in a way
that enhances the “accuracy, consis-
tency, and predictability of decisions
in business and commercial cases.”*

NOTES

1. https://www.courts.michigan.
gov/49d459 /siteassets/rules-instructions-
administrative-orders/proposed-and-
recently-adopted-orders-on-admin-matters/
recent-court-appointments/
2022-01_2022-06-15_formor_oaklandbusct.
pdf.

2. https://www.oakgov.com/courts/cit-
cuit/judges/ civil-ctriminal /Pages/valentinev.
aspx.

3. MCR 2.116 C(8) “The opposing party
has failed to state a claim on which relief can
be granted.”

4. MCR 2.115(A).

5. MCR 2.116 C (10) “Except as to the
amount of damages, there is no genuine issue
as to any material fact, and the moving party is
entitled to judgment or partial judgment as a
matter of law.”

6. https://www.coutts.michigan.
gov/4alcb7 /siteassets/rules-instructions-
administrative-orders/proposed-and-recent-
ly-adopted-orders-on-admin-matters/trecent-
court-appointments /2022-01_2022-07-27_for-
mor_washtenawbusct.pdf.

7. This column is not a comment on, or
an endorsement of, any particular videoconfer-
encing platform.

8. https://www.michbar.org/generalinfo/
lawyersoath.

9. MCL 600.8031 et seq.

10. MCL 600.8033(3)(c).
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