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ToURING THE BuUSINESS COURTS By Douglas L. Toering and Emily S. Fields

Interviews with Judge Curtis ]. Bell, Judge Annette M.

Jurkiewicz-Berry, and Judge B. Chris Christenson

In the issue, we interview Kalamazoo
County Business Court Judge Curtis
J. Bell, Wayne County Business Court
Judge Annette M. Jurkiewicz-Berry,
and Genesee County Business Court
Judge B. Chris Christenson. All are
fairly new to the business courts.

Kalamazoo County Business
Court Judge Curtis J. Bell

Background

Judge Bell practiced for ten years in
a smaller firm before being appointed
to the Kalamazoo County Bench in
2005. His practice involved business
litigation, contract issues, family law,
and criminal law. On the bench, he
served in the family division and the
probate division for about 10 years
each with some overlap. While on
the bench, Judge Bell stayed abreast
of business issues. (He also taught
at the Haworth College of Business
at Western Michigan University for
nearly 20 years.) He was appointed to
the business court effective January 1,
2023. He replaced Judge Alexander C.
Lipsey, who retired.

Experience with the Business Court

In short, “it has been a great experi-
ence.” Counsel are “always well-pre-
pared, which makes my job easier.
They are straightforward with their
arguments.”

Scheduling Conferences and Orders

Before moving to the general civil/
business court, Judge Bell modified
the scheduling conference form with
input from attorneys who frequently
practice in his court. The result is a
seven-page form titled, “Notice of
Early Scheduling Conference.” This
covers almost every aspect of the
case: facts, law, pleadings, discov-
ery, witnesses and exhibits, alternate
dispute resolution/case evaluation,
settlement conference date, trial date,
adjournments, and trial protocol (for

both bench and jury trials).!
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The court sends this form to coun-
sel after the answer is filed.

After counsel complete the form,
they meet with Judge Bell and Circuit
Court Staff Attorney Kelly Dollar to
resolve any issues. Given that the re-
sulting order will set dates for a settle-
ment conference and trial, Judge Bell
advises counsel to ask for as much
time as they need rather than seek-
ing an adjournment later. Indeed, “If
there is an issue that can be addressed
in the scheduling conference order,
this is when it should be addressed.”
That being said, Judge Bell will gen-
erally grant one adjournment of trial,
but usually not more.

As to discovery, counsel can gen-
erally agree on whatever amount of
discovery they need in the order. In
sum, “Case management is essential,
if you want to get matters resolved
timely and efficiently.”

Motions

Motion day is typically Monday
morning; argument is limited to 15
minutes. Evidentiary hearings are set
for Fridays.

As to motions for temporary re-
straining orders and preliminary in-
junctions, Judge Bell observes: “Very
rarely will you see me sign an ex par-
te TRO.” He can generally arrange
for any matter to be heard within 24
hours. Once a full hearing is set, the
matter usually gets resolved before
the full hearing. Judge Bell notes, “I
am not afraid to make a decision at
the hearing. I am ready for the hear-
ing and have reviewed everything.
I go into the hearing with my eyes
wide open; I won’t waffle on making
a decision. I try to be prepared and
ready to make a decision as quickly
as possible, so when you leave the
hearing, you have an order.” This is
consistent with his overall approach
to respect everyone’s time and bring
a “swift resolution to the issue.”

Discovery

Judge Bell hears his own discovery
motions; he will review each discov-
ery request, item-by-item if neces-
sary, and make a ruling. If he were to
encounter a complex issue involving
electronic discovery, he would look
to an outside expert for recommenda-
tions.

Generally, Judge Bell allows dis-
covery while a summary disposition
motion under MCR 2.116(C)(8) is
pending. “I don’t like delays,” and he
typically decides such motions from
the bench, so there is not a delay be-
tween the hearing and a decision.

Mediation and Case Evaluation

Judge Bell encourages any kind
of ADR. He likes early mediation,
although he does not order it if coun-
sel object. That said, if a mediation
occurs late in the case, it will not delay
trial. Judge Bell does not order case
evaluation unless counsel request it.

Settlement Conferences and Trials

The final settlement conference occurs
the Friday before the trial date. This
gives the parties an opportunity to
get the case resolved before final trial
preparation. But, observes Judge Bell,
“I don’t want to strongarm anyone to
settle. I like trials. If you want a trial,
I will give you a trial.” He schedules
a maximum of four trials for the trial
week.

At this writing, Judge Bell is
working through the 2020 Covid case
backlog, which he hopes to dispose of
by late 2023. The goal is that by about
February 2024, his docket will be
largely “back to normal.” To that end,
he set August 2023 as a “trial month.”
He will schedule back-to-back trials
beginning late July through August
2023.

In-person v. Zoom?

Judge Bell’s courtroom is open. It is
up to the attorneys to decide whether
proceedings are via Zoom or in-per-
son. (Most attornerys prefer Zoom.)
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Judge Bell does not allow a witness to
appear by Zoom, however, because
this can be “too easily manipulated.”

Advice to Litigators

Judge Bell wants to run an efficient
courtroom, consistent with respecting
the rights of the parties. His advice?
Have as much prepared before trial
as possible, to make the trial as effi-
cient as possible. Do not spend time
at trial arguing matters that could be
decided before trial. Have your wit-
nesses ready. As Judge Bell notes,
“Following a tight protocol and
sticking to what we say we will do
is important.” Overall, “My job is to
try to bring resolution to a question
that cannot otherwise be resolved or
let the jury do this and allow the jury
to do this in an educated way.” Judge
Bell recognizes that getting jurors to
serve is difficult; “we want to make
things as easy for them as possible.”
Consistent with his approach of
resolving as much as possible be-
fore trial, Judge Bell encourages mo-
tions in limine. (In one recent case, he
had 23 motions in limine including
Daubert challenges; he set aside an
entire day to hear those.) Judge Bell
concludes, “I like to respect the time
of the attorneys at trial, but I really
want to respect the time of the jury.”

Wayne County Business
Court Judge Annette M.
Jurkiewicz-Berry

Background

Judge Berry began her legal career as
an assistant attorney general, where
she served as legal counsel for the
departments of: Licensing and Reg-
ulation, Education, Consumer and
Industry Affairs, and the Secretary
of State. In law school, Judge Berry
worked for Ford Motor Company in
General Litigation and served as a
law clerk to the editor of the Michi-
gan Court of Appeals Digest. She
also worked for nearly eight years as
prosecutor in the criminal division,
where she focused on white collar,
economic, and conspiracy crimes.
Judge Berry ran for circuit judge in
1998 but was not elected. She views

that as a “dress rehearsal” for 2000,
when she was elected to the Wayne
County Circuit Court. Judge Berry
also serves as an adjunct professor at
the University of Michigan-Dearborn
and previously on the faculty of the
Ave Maria School of Law in Ann
Arbor. In 2011, she became the presi-
dent of the Michigan Judges Associa-
tion. Judge Berry was appointed to
the Wayne County Business Court
effective January 1, 2023. She replaces
Judge David Groner, who retired.

Experience with the Business Court

Like Judge Christenson and Judge
Bell, Judge Berry is fairly new to the
business court bench. But, she says,
“I enjoy business court—a forum that
handles some of the most complex
litigation in the legal system. Law-
yers who handle business court cases
are exceptionally talented and bright.
They want to cooperate with one
another to get the dispute resolved.”

Scheduling Conferences and Orders

Judge Berry is developing a form for
an early status/scheduling confer-
ence. The scheduling order includes
a trial date. This is to show the parties
that she is serious about the case, and
that they must be too. If someone has
a suggestion to streamline the pro-
cess, “I'm all ears,” she notes.

Before the status conference, coun-
sel will be expected to communicate.
(Judge Berry is a fan of telephone or
Zoom conferences between counsel,
rather than e-mail.) Either the parties
must agree on early mediation within
90 days, or a joint case management
plan must be filed by plaintiff’s coun-
sel and all counsel will proceed to a
status conference. Judge Berry bud-
gets an hour for the status conference.
She recommends raising all pertinent
issues at the status conference, in-
cluding spoliation and electronic dis-
covery.

Motions

For motions generally, check Judge
Berry’s online protocol.? Regarding
a motion for a TRO or a preliminary
injunction, she reminds counsel:
“Injunctive relief is an extraordi-
nary remedy that issues only when

justice requires, there is no adequate
remedy at law, and there exists a
real and imminent danger of irrepa-
rable injury.””?> Check MCR 3.310 for
issues such as security and include
this in the proposed order. For a
TRO, explain why notice was not
required. She reminds counsel that
in a TRO motion, everything must
be addressed in the motion papers;
counsel will not be allowed to com-
municate directly with the judge or
have anything on the record because
this is being done ex parte.

As a matter of prudence, Judge
Berry advises that if parties are trying
to resolve a dispute, it is not helpful
to do “an end run and file a TRO mo-
tion. This sets back the negotiations
and can lead to irreparable damage
to the parties’ relationship.”

Discovery

Here, Judge Berry again encourages
counsel to resolve discovery disputes
directly. If a discovery motion is
needed, Judge Berry reminds counsel
of the requirement to confer in good
faith as required by MCR 2.309(C) and
2.310(C)(3). Judge Berry is surprised
at how often discovery motions are
filed without any meaningful attempt
to resolve the issues.

Mediation and Case Evaluation

Early mediation is helpful, observes
Judge Berry, and she typically orders
it. But if counsel explains why this
is not appropriate, she will consider
this. “My job is to help you resolve
the matter; it is not to stand in the
way.” She permits the parties to opt
out of case evaluation and proceed to
early mediation.

Summary Disposition Motions

Regarding an MCR 2.116(C)(8) sum-
mary disposition motion, Judge Berry
has not yet had to decide whether a
party should have to respond to dis-
covery while such a motion is pend-
ing. Judge Berry notes, however, that
a (C)(8) motion, if successful, would
resolve the case without additional
expense. This would tend to militate
against having to respond to discov-
ery while a (C)(8) motion is pending.
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As to an MCR 2.116(C)(10) mo-
tion, Judge Berry observes that re-
sponses to a (C)(10) motion are of-
ten inadequate. Speculation will not
defeat a (C)(10) motion. Affidavits
(she emphasizes that these should be
notarized) and deposition testimony
are very important for these motions.
If you need more time to respond,
contact the court. Her goal is to help
achieve a “resolution of a case to the
satisfaction of the parties. We work
very hard to work with the parties. I
don’t have a problem with adjourn-
ments as long you keep them to a
minimum.”

Settlement Conferences and Trials

Counsel should “talk a lot” before
a settlement conference. This again
illustrates Judge Berry’s preference
for personal communication among
counsel. Pointing out that “we are
here to help,” Judge Berry will set up
a settlement conference at most any
stage of the case. The first settlement
conference is by Zoom or in person.
Subsequent settlement conferences
are done by phone. Why by tele-
phone? The parties may be working
or have young children; they appre-
ciate that they don’t have to dress
up. That being said, if it is a difficult
case, she will conduct subsequent
settlement conferences by Zoom or in
person. (She and her staff are in the
courthouse every day. But if people
aren’'t comfortable coming to the
courtroom in person, Zoom is fine.)
For final pretrial conferences and
trial, again check Judge Berry’s online

protocol on the court’s website.*

Advice to Litigators

Judge Berry provides a few com-
mon sense, but important, tips for
litigators. Respect the court.” If on
Zoom, dress as if you are in court.
Be prepared. Be professional. Make
your argument in a cogent fashion,
sit down, and do not interrupt the
other side.” More globally, she rec-
ommends: “Review your oath from
time to time;* remember why you
got into this profession; do not deni-
grate other professionals. Remember
that people are watching; serve as a

role model.” Judge Berry concludes,
“Your purpose is to advocate for your
client and persuade the judge to see it
your way.” Respecting the court goes
a long way to achieving this.

Genesee County Business
Court Judge B. Chris
Christenson

Background

Judge Christenson had his own firm
for approximately 20 years before he
was elected to the Genesee County
Circuit Court in 2020. For most of
that time, he practiced with a partner.
Upon assuming the bench in 2021,
Judge Christenson was assigned to
the family division for two years. He
was appointed to the business court
effective March 15, 2023. He joins
Judge Brian S. Pickell on the Genesee
County Business Court.

Judge Christenson brings a unique
background to the bench. He earned
a real estate license when he was 18.
Thereafter, he did real estate sales
and appraisals. While an undergrad-
uate, he also worked as a carpenter.
In law school, he worked as a con-
struction superintendent. He contin-
ued in construction after law school,
but construction work dried up in the
months following 9/11.

Experience with the Business Court

In his current position, Judge Chris-
tenson’s docket includes business
cases as well as general civil and
criminal matters. He likes the tight
timelines in the business court. In the
business court, “the focus is business.
If the dispute will cost the parties a
lot of time and money, they will gen-
erally get it resolved.” There is often
“less emotion and more of a focus
on business in the business courts,”
Judge Christenson observes.

Scheduling Conferences and Orders

A pretrial conference typically occurs
within the first 90 days. The result is
a comprehensive scheduling order.
This addresses pleadings, witnesses,
exhibits, discovery, motions, ADR,
case evaluation, mandatory settle-
ment conference, and trial. The sched-

uling order may be amended only on
motion. Judge Christenson generally
grants adjournments of trial if the
parties agree.

Motions

Judge Christenson’s protocol details
his approach to motions.” Generally,
motions are heard Mondays at 1:30
PM. Summary disposition motions
are heard at 3:00 PM. He will sched-
ule up to four summary disposition
motions for a particular time on Mon-
day. Call for a specific date if you are
filing a summary disposition motion.

Regarding TRO and preliminary
injunction motions, Judge Christen-
son rarely grants TROs. In particular,
it is generally inappropriate to re-
quest a TRO if counsel have had pre-
suit discussions. In that circumstance,
there is generally no reason for an ex
parte order. Rather, the moving party
should give counsel for the non-mov-
ing party notice of the motion.

Discovery

In deciding discovery motions, Judge
Christenson will review the discov-
ery requests “question-by-question”
if necessary, but would prefer not to.
He is open to using a discovery mas-
ter if this would be particularly help-
ful.

Does he stay discovery while a
summary disposition motion under
MCR 2.116(C)(8) is pending? Judge
Christenson has no standard ap-
proach. But often the parties can have
a hearing on the (C)(8) motion before
the discovery responses are due. As
Judge Christenson notes, “I have a
full docket. I am not going to play
games.” If Judge Christenson does
grant a (C)(8) motion, he will typi-
cally allow leave to amend the plead-
ings.

Mediation and Case Evaluation

Judge Christenson is a “fan of early
mediation.” He encourages early
mediation and will reserve the right
to order it if a party will not agree. (In
fact, the scheduling order typically
requires mediation within 120 days.)
As Judge Christenson observes, if a
case proceeds for a lengthy period of
time, then “attorney fees can be an
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impediment to settlement” — the par-
ties now want to recover their attor-
ney fees in a settlement (despite the
American Rule).

As to case evaluation, Judge
Christenson believes that case evalu-
ation without sanctions has become
less effective. He prefers mediation.

Settlement Conferences and Trials

Mandatory settlement conferenc-
es occur on the Tuesday that falls
the week before trial. Parties must
appear in person. Judge Christenson
first meets with counsel to determine
what separates the parties. With the
attorneys’ permission, he may also
meet with the parties. Overall, his
objective is to “resolve the sticking
points” that impede a settlement.
That may include arguing motions
in limine. He has enjoyed very good
success with this approach.

Trials, whether bench or jury, are
typically set for Wednesday morn-
ings unless there is a conflict. Trials
go from Wednesday through Friday.
Check Judge Christenson’s online
protocol regarding motions in limine,
disputes about voir dire, jury instruc-
tions, and the verdict form.

Advice to Litigators

In a trial brief, “please brief the true
issues —what is really at issue.” Fur-
ther to that point, he encourages liti-
gators to “be succinct.” For transac-
tional lawyers, he advises “be clear.
Make sure that what document says
is clear both today and when a dis-
pute occurs a year or more later.”

NOTES

1. See Form 9CC-0246T, which is sent to
counsel.

2. https://www.3rdcc.org/judges# /pro-
tocol/31.

3. Kernan v Homestead Dev Co, 232 Mich
App 503, 509, 591 NW2d 369 (1998), quoting
Jeffrey v Clinton Tuwp, 195 Mich App 260, 263-
264, 489 NW2d 211 (1992).

4. https:/ /www.3rdcc.org/judges# /pro-
tocol/31.

5. Judge Berry notes that the customary
introduction, “May it please the court,” shows
respect for the court.

6. https:/ /www.michbar.org/generalinfo/
lawyersoath.

7. https:/ / Tthcircuitcourt.com/wp-con-
tent/uploads/2023/04/Christenson-Policy.pdf.
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